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Jimmy Hoffa: Alive, Well and Living in Australia?
The Kennedy Legacy and Australian
Labor Law Reform
LOUISE

FLOYD*

& MICHAEL EvAN GOLD**

Introduction
1950s America was the stage for a grueling battle of wits between the Kennedy brothers, especially Robert Kennedy, and notorious union boss, Jimmy Hoffa.1 The related
McClellan Senate Committee Inquiry unearthed appalling tales of union bullying and corruption, 2 and recommended substantial law reform aimed at making unions more representative of the plight of their worker-members, rather than enhancing the profile and
financial well-being of union leaders.3 The result was the Labor-Management Reporting
4
& Disclosure Act or Landrum Griffin Act-which is still law in America today.
Over fifty years later, a strikingly similar situation has arisen in Australia with the Royal
Commission into Trade Union Corruption. This article considers both the U.S. and Australian positions on trade union law to argue how U.S. law might be adapted to improve
Australian trade union governance. In so doing, the article underscores the difficulties
facing U.S. Senate Committees (and similar Australian Royal Commissions) and also
serves as a timely reminder of the legacy of one of America's most famous political families-and the lasting effect that legacy has throughout the world.
* Associate Professor, James Cook University Law School, Australia; 2014 International Visiting Fellow,
School of Industrial and Labor Relations, Cornell University, New York, USA. Dr. Floyd thanks her friends
and colleagues, Associate Professor Tom Mayo and Emeritus Professor Fred Moss of Southern Methodist
University Dedman School of Law (Dallas, TX, USA), for welcoming her back for her third visit to SMU
during her 2014 sabbatical and allowing her to use SMU's resources in preparation of this work. Associate
Professor Floyd also thanks her co-author, Professor Michael Evan Gold from Cornell in upstate New York,
for mentoring her during her second visit to Cornell's ILR School. As always, the staff and librarians of the
ILR School were a tremendous support.
** Associate Professor, School of Industrial and Labor Relations, Cornell University, New York, USA.
1. See Paul Jacobs, ExtracurricularActivities of the McClellan Committee, 51 CAL. L. Rv. 296, 296 (1963),
availahle at http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=3045&context=californialawre
view.
2. See Jack Barbash, Unions and Rights in the Space Age, U.S. DEPT. OF LABOR, http://www.dol.gov/dol/
aboutdol/history/chapter6.htm (last visited Sept. 27, 2015).
3. See Legislative Recommendations of the McClellan Committee, 81 MONTHLY LAB. Rrv. 518, 519 (1958).
4. See Barbash, supra note 2.
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The basic thesis of this article is that the work of the Kennedy brothers in facilitating
reform of American trade union law set legal standards, which can be adapted to deal with
problems that have been encountered in Australia today. That thesis is advanced in three
parts. PART ONE: outlines the interim findings of Australia's Royal Commission into
Trade Union Corruption and the reasons why U.S. labor law is worth considering in
Australia. PART Two: outlines the U.S. experience-the Kennedy family and the trade
union rackets committee and the subsequent U.S. law reform in the Landrum Griffin Act.
PART THREE: argues how these U.S. reforms can be modified and used in an Australian
context. THE CONCLUSION: reinforces the need for unions to act in the interests of their
worker-members rather than the interests of union leaders. The article is a timely reminder of the legacy of one of America's most famous political families.

I.

Part One: The Problem in Australia; the Trade Union Royal Commission

& Why American Law is Worth Considering
In 2012, most Australians were aghast to learn that a former trade unionist and then
member of parliament, Mr. Craig Thomson, had used his trade union credit card to pay
for a visit to a brothel.5 While the more prosaic in the community wondered why he had
not simply used cash, most Australians wondered whether this breach of trust was part of a
much greater problem in union governance-after all, if a trade union leader was arrogant
enough to use a union credit card this way, was this a sign of an underlying culture of
abuse of union funds? A slew of police, union, and government enquiries found systemic
breaches of trust in the running of a significant branch of Mr. Thomson's union, the
Health Services Union (HSU). 6 These breaches included the misuse by some union leaders (especially Mr. Michael Williamson) of union funds for private home developments
and the appointment of relatives of union leaders for paid work that was not performed.]
Mr. Williamson has since been imprisoned for frauds-Mr. Thomson was substantially
fined tens of thousands of dollars and no longer serves in the Australian parliament.9
5. See

TERRY

NASSIOS,

FAIR WORK AUSTL., INVESTIGATION INTO THE NATIONAL OFFICE OF THE

HEALTH SERVICES UNION UNDER SECTION

331

OF THE FAIR WORK (REGISTERED ORGANISATIONS) ACT

2009, at 797 (2012), http://www.afr.com/rw/2009-2014/AFR/2012/05/07/Photos/15e90636-9817-llel885e-d8415671d285_http-wopared.aph.gov.au senatecommitteeeetcttectteinfofinalreporthsu na
tional officeinvestigation%5B1%5D.pdf. For a broad outline, see generally Louise Floyd & Max Spry, Four
BurgeoningIR Issuesfor 2013 and Beyond: Adverse Action; Social Media & Workplace Policy; Trade Union Regulation
(afterthe HSUAffair); and the QANTAS Aftermath, 37 AUSTL. B. REv. 153 (2014). For a detailed account, see
generally IAN TEMBY, QC & DENNIS ROBERTSON, FCA, FINAL REPORT ON HSUEAST (2012), http://
progressivepsa.org/pdf/hsueasttemby-report-final-full-july2012.pdf (on file with authors) [hereinafter THE
TEMBY REPORT]. For an examination into the deficiencies of the Nassios investigation, see generally
KPMG, PROCESS REVIEW OF FAIR WORK AUSTRALIA'S INVESTIGATIONS INTO THE HEALTH SERVICES
UNION (2012), http://www.fwc.gov.au/documents/documents/organisations/reports/kpmg-review.pdf
6. See Floyd & Spry, supra note 5, at 164-65.
7. See TEMBY & ROBERTSON, supra note 5, at 38.
8. See Kate McClymont, Michael Williamon ]ailedfor Health Services Union Fraud, SYDNEY MORNING
HERALD (Mar. 28, 2014), http://www.smh.com.au/nsw/michael-williamson-jailed-for-health-services-unionfraud-20140328-35n3f.html.
9. Adam Cooper, Craig Thomson Convicted and Fined $25,000, SYDNEY MORNING HERALD (Dec. 17,
2014), http://www.smh.com.au/federal-politics/political-news/craig-thomson-convicted-and-fined-2500020141217-1294ha.html.
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A.

CREATION AND ROLE OF THE ROYAL COMMISSION INTO
CORRUPTION

TRADE

23

UNION

(TURC)

There have already been some changes to the law governing trade unions as a result of
the HSU fiasco.1o But the new conservative (or, as Australians call it, Liberal Party or
Liberal-National Coalition) federal government announced a Royal Commission into
Trade Union Corruption (TURC) to see how widespread the problem of trade union
corruption was in Australia."
On December 15, 2014, TURC handed down its three volume interim report.1 2 That
being the same day as the tragic and unforeseen events of the Sydney Lindt Caf6 siege,13
discussion of the report understandably commenced some days later.14 The Terms of
Reference of the Royal Commission 5 required it to examine, particularly:1 6 the governance of "separate entities" established by unions (that is, entities which are technically
separate from the unions that are 'linked' to them, but the funds of which unionists still
potentially control);'7 the financial management of those separate entities (especially
whether union leaders were accountable to their members for the use of funds of separate
entities);' 8 and, whether those separate entities have been used for unlawful purposes.1 9
The terms also included: examining conduct of unionists that may constitute a breach of
professional standards to gain an advantage for themselves; 20 bribes and unlawful payments;21 the adequacy of existing laws and the means of redress open to union members
who suffer loss as a result of the alleged wrongdoing of union leaders;22 and, "any matter
23
reasonably incidental to" those matters.
Always noting that the Royal Commission's role is to determine where conduct may
have breached the law (rather than finally concluding that it had breached the law), the
interim report recommends numerous trade union officials be referred to law enforcement
10. See Floyd & Spry, supra note 5, at 168-70 (discussing the Fair Work (RegisteredOrganisations,)Amendment Act 2012).
11. About the Commission, ROYAL COMM'N INTO TRADE UNION GOVERNANCE & CORRUPTION [TURC],
http://www.tradeunionroyalcommission.gov.au/About/Pages/default.aspx (last visited Sept. 27, 2015).
12. Reports, TURC, http://www.tradeunionroyalcommission.gov.au/reports/Pages/default.aspx (last visited
Sept. 27, 2015).
13. For an account of the Lindt Cafe siege, see GriefasHundreds Lay Floral Tributes to Sydney Siege Victims,
9NEWS (Dec. 16, 2014, 3:05 PM), http://www.9news.com.au/Nafional/2014/12/15/10/00/Major-police-operation-in-Sydneys-Martin-Place.

Numerous Australians were held hostage at the Lindt Chocolate Cafe in

Sydney's Martin Place. See id. The events came to a head in the early hours of Tuesday, December 16, and
ended with the tragic deaths of cafe manager Tori Johnson and Sydney barrister Katrina Dawson. See id.
Rolling coverage saturated the media and a permanent memorial is being erected in memory of those cherished souls who passed away. See id.
14. See id.
15. 2 JOHN DYSON HEYDON, AC

QC,

TURC, INTERIM REPORT: ROYAL COMMISSION INTO TRADE

UNION GOVERNANCE AND CORRUPTION apps. 1, 3-8 (2014), http://www.tradeunionroyalcommission
.gov.au/reports/Documents/InterimReportVol2.pdf.

16.
17.
18.
19.
20.
2 1.
22.
23.

Refer especially id., app. 1, ¶¶ (a)-(g).
Id., T (a).
Id., T (a)(ii)(B).
Id., T (a)(iii).
2 HEYDON, spra note 15, at app. 1, T (g)(i).
Id., T (h).
Id., T (j).
Id., T (k).
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authorities for investigation to determine whether they have breached existing civil law on
trade union duties and/or whether there is sufficient evidence to justify criminal prosecution because of the uses to which they may have put the "separate entities" they have
established.24 Typically, possible breaches fall into one of two broad categories:
* Some unionists have appeared to establish separate entities with names similarto the legiti25
mate principal union, but which that legitimate principal union does not know about.
Funds have been raised by the separate entity (presumably using the cachet of the
principal union). 26 That money has not necessarily been used for the purposes of the
principal union or its members. 27 Rather, the money has possibly been used by the
creators of the separate entity for THEIR own purposes. 28 Such purposes include, for
example: personal purposes, such as home renovations, 2 9 or, for some, the money
may have been used to gain election into parliament after serving as a trade union
30
official.
AC QC, TURC, INTERIM REPORT: ROYAL COMMISSION INTO TRADE
ch. 1, T 10 (2014), http://www.tradeunionroyalcommission
.gov.au/reports/Documents/InterimReportVoll.pdf. As to the role of the Royal Commission, see id., ch. 1,
¶¶ 15-66 (especially TT 16, 59, 60).
25. For the investigation of Mr. Ralph Blewitt, Mr. Bruce Wilson, and their separate entity, Australian
Workers Union (AWl) - Workplace Reform Association Inc., see generally id., at ch. 3.2. It appears the
separate entity was established and operated by Messrs. Blewitt and Wilson unbeknownst to the legitimate
primary union and, through the separate entity, Mr. Wilson charged Thiess Contractors Pty. Ltd. over
$400,000 for work, essentially industrial relations consulting, which was not performed. See id., at ch. 3.2, T
1. The money was used apparently for the personal purposes of the unionists themselves and possibly even
for home improvements. See id., at ch. 3.2, pt. N. This matter has been referred to criminal prosecutors for
consideration as a possible case of receiving money by deception. See id., ch. 3.2, T 307.
For the investigation of Building Industry 2000 Plus Ltd., which is a separate entity from the legitimate
primary union, the Construction Forestry, Mining and Energy Union (CFMEU), see id., at ch. 3.4, T 1. The
separate entity has been run by leading Victorian officials of the CFMEU, and it takes commercial opportunities that could be relevant to the CFMEU, such as operating vending machines which sell drinks to CFMEU
members and hosting functions which business people in the construction industry pay to attend. See id., at
ch. 3.4, T 3. The workers and business people are not informed that the money goes to Building Industry
2000 Plus Ltd. rather than the CFMEU. See id. The record-keeping of the separate entity was found to be
"abysmal," almost non-existent in fact, and it does not appear to account to the union. See id., ch. 3.4, T 4.
This activity represents another potential breach of duties by those who run a separate entity, and there is a
question as to whether there is adequate regulation of the financial records of separate entities. See id. Its
funds of around $1 million may be viewed as being held on a constructive trust for the CFMEU. See id.
26. See 1 HEYDON, spra note 24, at ch. 3.2, T 81.
27. See id., at ch. 3.2, T 66.
28. See id., at ch. 3.2, ¶¶ 109 - 112.
29. See id., at ch. 3.2, pt. N.
30. See generally 1 HEYDON, supra note 24, at ch. 3.3. For the investigation of Mr. Cesar Melhem of the
Victorian branch of the legitimate primary union of the AWU, who played a significant role in establishing
and operating a separate entity called Industry 2020 Pty. Ltd. See id., at ch. 3.3, T 3. Despite using the
resources, name, and good will of the AWU to make profits, the separate entity apparently did not account to
the AWU, and was possibly used principally to further the political aspirations of Mr. Melhem and his associates. See id., at ch. 3.3, ¶T 4(a), (b). For example, it would hold functions largely organized using AWU
resources and the AWU name. See id., at ch. 3.3, T 43. But the money would apparently largely benefit Mr.
Melhem's career. See id., at ch. 3.3, T 4(b). There is a potential breach of fiduciary and statutory duties. See
id., at ch. 3.3, ¶¶ 129, 123; see also 1 HEYDON, supra note 24, at ch. 3.5, for the investigation of IR 21 Limited,
24. 1

UNION

JOHN DYsON HEYDON,

GOVERNANCE AND

CORRUPTION

a similar separate entity. As noted in the Interim Report, this type of career progression for unionists, namely

from union politics into government and politics, is not uncommon. See id., at ch. 3.5, T 7 ("This is a not
untypical cursus honorum."). The recurrent question concerns the use to which funds of separate entines are
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The possibility that union staff have been essentially forced into contributing money into the
re-election funds of incumbent union officials, who therefbre gain an advantage over other
union members seeking to challenge them in union elections.3 1 That situation (along with
those noted above) is especially interesting given that section 190 of the Fair Work
(Registered Organisations)Act of 2009 essentially prohibits the use of union funds for
union elections. 32 Such re-election funds tend to operate in secret,33 that is, there is
little documentation 3 4 and union members may be unaware of the existence of the
35
fund when they vote.
Obviously, a panoply of law reform issues require consideration after the Royal Commission Interim Report, for instance: the statutory and fiduciary duties of union officials;
accounting and tax laws and standards; criminal laws; and whistleblower legislation.36 The
purpose of this article is to examine especially the law refbrm potential in relation to the statutory
andfiduciary duties of trade union officials-and that is certainly where U.S. legislation can pro37
vide Australians with a helpfil lead.

B.

AUSTRALIAN

CAN

TRADE

UNION (FIDUCIARY) LAW & How THE U.S. LEGISLATION

PROVIDE A MODEL FOR REFORM-A BRIEF OVERVIEW

The Royal Commission Interim Report correctly points out that union officials are
fiduciaries and are therefore covered by fiduciary obligations to their unions (for example,
they must avoid conflicts of duty and interest, and not seek a personal advantage from
their union work).3 8 Unionists are also subject to duties under the Fair Work (Registered
Organisations)Act 2009, which are broadly similar to those of company directors. 39 Under
section 285, union officials must exercise care and diligence (of a reasonable person in the
circumstances) in making judgments. 40 Section 286 requires officials to use their powers
in good faith, for a proper purpose, and in the best interests of the union.4 1 And sections
287 and 288 require an official to not misuse their position or information to gain an
put in this career progression and how those funds are raised. See id., at ch. 3.6, for other interesting examples of the links between unionists, separate entities, union money, and individual political gain of unionists
(as opposed to union members).
31. See 1 HEYDON, supra note 24, at ch. 4.1, T9 9(c)-(d).
32. See id., at ch. 4.2, T 70.
33. See id., at ch. 4.1, T 9(a).
34. See id., at ch. 4.1, T 9(b).
35. See id., at ch. 4.1, T 9(a) (demonstrating that there is not proper governance of these funds). For evidence that some funds, for example HSU Ltd., are incurring debts when they cannot be paid, see also id., at
ch. 4.6, T 20.
36. All of these issues have been considered by the Royal Commission in both the Interim Report and in
stakeholder meetings, such as the one attended by the Australian co-author of this article on July 28, 2015.
See generally Submissions, TURC, http://www.tradeunionroyalcommission.gov.au/Submissions/Pages/default
.aspx (last visited Sept. 27, 2015).
37. The authors may well traverse the other areas of law reform in subsequent articles. But those areas are
of such a substantial and separate nature, they justify a separate article.
38. See 1 HEYDON, supra note 24, at ch. 2.1, T 10.
39. Compare Fair Work (RegisteredOrganisations)Act 2009 (Cth) ch 9 pt 2 (Austl.), with CorporationsAct 2001
(Cth.) ss 180-83 (Austl.).
40. Fair Work (Registered Organisations)Act 2009, s 285; cf Corporations Act 2001 s 180.
41. Fair Work (Registered Organisations)Act 2009, s 286; cf Corporations Act 2001 s 181.
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advantage for themselves or cause detriment to the union. 42 Unlike company directors,
these duties largely relate to financial management matters, rather than being general
duties. 4 3 Like company directors, these duties are largely owed to the entity-the
44
union-rather than individual members.
These duties, as currently legislated, may well be enough to potentially capture some of
the conduct analyzed by the Royal Commission. As the Interim Report notes, although
the funds possibly misused are often separate entities, there is a connection between those
funds (and separate entities) and the operation and financial management of the union
concerned (e.g., it is money that possibly could have or should have gone into mainstream
union coffers to advance causes that might have actually assisted the plight of workers).4 5
So, the importantpointpractitionersmay takefrom the Interim Report, even at this early stage, is
to revise the position of any unions they may have as clients-ensureunion officials are meeting
their fiduciary, statutory, and other legal obligations and determine the position of unions
and their officials to separate entities. Ask, for instance: Are there separate entities relevant to a particular union client? (Perhaps even get union officials to answer questionnaires on that point.) If there are, does the union membership know about them? How
do they raise money? What are the uses to which those funds are put?
Apart from what can be done by lawyers today, there is much that lawyers must think
about for the future, as that future almost certainly involves some level of reform to the
law regulating trade unions. Importantly, for the purpose of this article, the fact the position of the member is not central to the actual duties of union officials underscores a real
problem with the FairWork (RegisteredOrganisations)Act 2009.46 While the duties may be
owed by union officials to the entity of the union, section 5, which is headed "Parliament's
intention in enacting this legislation," states, inter alia: "The standards set out in this Act:
(a) ensure that employer and employee organisations registered under this Act are repre47
sentative of and accountable to their members, and are able to operate effectively."
Despite linking the duties ofunion oficials to the entity ofthe union, the registeredorganisations
48
statute is actually supposed to be about individual engagement of union members. The Australian co-author of this article has previously written about the problem confronting individual union members in the Australian Bar Review. In "The Fair Work Act's Forgotten
Issues," 49 the point was made that many state unions are merging into their federal counterpart.5 0 For some unions, like the AVU, the Queensland state union has far more
42. Fair Work (Registered Organisations)Act 2009, ss 287-88; cf CorporationsAct 2001 ss 182-83.
43. See 1 HEYDON, supra note 24, at ch. 2.1, T 23 (discussing Fair Work (Registered Organisations)Act2009, s
283).
44. See id., at ch. 2.1, ¶¶ 10, 34.
45. See id., at ch. 2.1, T 26. In the view of the present writers, there may also be a corporate veil argument
that is relevant. As demonstrated in cases such as Smith, Stone & Knight Ltd. v Birmingham Corp. [1939] 4 All
ER 116 (Eng.); or GilfordMotor Co Ltd v. Horne [1933] Ch 935 (Eng.), the law will lift the corporate veil when
the purpose of a company is to defeat a valid legal obligation or where the relationship between two companies reaches an unusual level of closeness.
46. See Fair Work (Registered Organisations)Act 2009, ch 1.
47. See id., s 5(3)(a).
48. See id., s 5(3)(b).
49. Floyd, The Fair Work Act's ForgottenIssues: Why Richard Tracey's Study of Trade Union Regulation and the
Issues in the High Court's McJannet Decision Are Worth a Second Thought, 33 AUSTL. B. REv. 276 (2010).
50. See id. at 277.
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money and also different eligibility rules from its federal counterpart." In other words,
some workers covered by the Queensland AWlU are not traditionally part of the federal
AWU. What becomes of the effective representation for such members? More importantly, monies paid by Queensland members into the Queensland branch were paid for
Queensland workplace purposes (that is-there are unique Queensland state industrial
concerns and that money was contributed to meet those concerns). When the Queensland state entity merges into the federal counterpart, what becomes of that Queensland
money? What is there to stop it being transmogrified into general federal funding and
used for purposes that do not benefit Queensland workers? The Australian co-author
suggested appointing nominee directors in new federal unions who would champion the
cause of state workers.
But that is only one instance in which actual union members are in a precarious position. One contribution the Royal Commission has already made to Australian labor law is
to underscore the sad truth of how many other instances there are where individual union
members are at a disadvantage. And that is the reason for writing this article-and why
U.S. law is so important.
The U.S. Rackets Committee (discussed in detail, infra Part Two) was led by Senator
John L. McClellan.52 The young Senator John F. Kennedy was also a member and his
brother, Robert Kennedy, served as counsel. In debating and negotiating the sort of legislation that should cover workers after the Rackets Committee, Senator McClellan refreshingly insisted: "Let us start to help the worker."53
While that statement was made in terms of discussing whether or not workers should
have tools, such as a bill of rights, with which they could "clean house themselves," 5 4 the
same could really be said for the basic purpose of the entire American statute as a whole.
Trade union regulation is all about helping the worker-it is not inherently anti-union
legislation, but rather exists so that unions can effectively operate to serve its members.
The next section of this article (Part Two) considers: the work of the Rackets Committee
(and within that, the work of Robert and John F. Kennedy); as well as the key reforms
which were in (or associated with) the Landrum Griffin Act: (1) the trade union bill of
rights, (2) the fiduciary duties of union officials; and (3) the duty of fair representation
(relevantly, arising under separate legislation).55
Connected to those developments is a consideration of the nature of the regulator (the
National Labor Relations Board) and the structure of trade unions.
Throughout the article, it becomes apparent that, in legislating for union democracy
and effective union representation in any jurisdiction, basic questions tend to arise, such
as: 56 What is the correct balance for regulating unions so as to stop known wrongs and
change culture, without regulating them to such an extent they can no longer act as autonomous bodies? What is the correct balance between self-regulation and government stip51. See id. at 283.
52. See MARTIN H. MALIN WITH LORRAINE A. SCHMALL, INDIVIDUAL RIGHTS WITHIN THE UNION 35
(1988).
53. See id. at 38.
54. See id.
55. See id.
56. See generally Alpheus T. Mason, The Limits as to Effective FederalControl of the Employer-Employee Relationship, 84 U. PA. L. REv. 277 (1936).
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ulation? If unions in breach of legislation are punished by losing e.g., any special tax status
they may have, won't that punish the union members more than the union leaders who
perpetrated the wrong? How should the area be regulated-by a new tribunal? If there
are pre-existing penalties that would cover many of the wrongs that have been perpetrated, but those provisions are never enforced, is that failure in enforcement a sign that
new federal legislation should be introduced? If there is to be a new regulator, what is the
cost? Is that cost justified?
The underlying premise of this article is that trade unions play an important role in
Australian labor law-the article is not anti-labor. The view of the writers is, however,
that good regulation makes for good unions and that Australian union law can be
strengthened for the benefit of union members and the unions (as organizations)
themselves.s?

I. Part 2: The American Experience: The Kennedy Family and the Rackets
Committee & The Subsequent Law Reform in the
Landrum Griffin Act

A.

THE PROBLEM

In his book, The Enemy Within,5 8 Robert Kennedy, lead counsel of the McClellan Senate Committee Inquiry into Labor Union Rackets, 59 reflected on the corruption that he
investigated in American labor unions in the 1950s. Some of those reflections related to
the way union members were treated when they were critical of union leadership. 60 To
cite but one example, when some workmen signed a petition against one union leader
(Floyd Webb), those workers were fired and physically attacked. 6 1 As Kennedy recalls:
To an investigating committee of rank-and-file members, one of whom testified
before the Senate Committee, Webb arrogantly admitted that he had ordered the
attack. But he was disappointed in the outcome. 'What I wanted was some funerals,'
he said, 'and there are going to be some if you guys don't keep your noses out if it.'62
Further evidence Kennedy considered included the benefits some union leaders had
given themselves out of union funds. In his work, Robert Kennedy and His Times, Arthur
Schlesinger recalled the activities of Dave Beck, the former leader of the infamous Teamsters Union (who served his term immediately prior to Jimmy Hoffa): "Beck . .. had sold
his lakefront Seattle house to the union for $163,000 two years before while receiving
57. See, e.g., ROBERT F. KENNEDY, THE ENEMY WITHIN 215-38, 318-29 (1960). The point has also
previously been made in an Australian Context. See Richard Tracey, The LegalApproach to Democratic Control
of Trade Unions, 15 MELB. U. L. REv. 177, 181 (1985), as cited in Floyd, supra note 49, at 3; Floyd & Spry,
supra note 5, at 169. For U.S. authors see MALIN, supra note 52, at 43.
58. See KENNEDY, supra note 57; see also BURTON HERSH, BOBBY AND J. EDGAR: THE HISTORIC FACEOFF BETWEEN THE KENNEDYS AND

J.

EDGAR HOOVER THAT TRANSFORMED AMERICA (2008); VICTOR

F. KENNEDY: THE MYTH AND THE MAN (1968).
59. MALIN, supra note 52, at 36. (The full name of the Committee was the Senate Select Committee on
Improper Activities in the Labor and Management Fields).
60. See KENNEDY, supra note 57.
61. See id. at 126-27.
62. Id. at 126.
LASKY, ROBERT
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rent-free tax-free occupancy, (and) had actually used union funds to build the house in the

first

place."63

These stories may seem eerily similar to the recent reports about the conduct of some
Australian trade unionists64-and they are. 65 Those American upheavals moved Robert
Kennedy to play a key role in the Senate Rackets Committee and have his brother, John F
Kennedy, become a committee member. He did so even though the move at first caused a
significant dispute with Kennedy family patriarch, Joseph Kennedy, Sr., who feared con66
fronting organized labor may damage the political careers of his sons.
Even with the demise of Beck as Teamsters president,6 7 the worst was yet to come.
Beck's successor, Jimmy Hoffa, became the bane of Robert Kennedy's life.68 Hoffa's resorts to violence, his belief in using unions (their structures and their funds) for his own
advancement, and the growing development of his own empire within the union movement are well documented in numerous works. 69 One of the sickening examples included
a land development deal, through which Hoffa benefitted from land deals marketed to
union members through high pressure-selling. 70 As Robert Kennedy recalls: "Had Sun
Valley become a financial bonanza, Jimmy Hoffa would have cleaned up. When it failed,
he lost nothing. He had risked only Teamster Union funds-and the savings of those
7
rank-and-file members who, unfortunately, lost their cash in the process." 1

CAUSES OF THE PROBLEM & DIFFICULTIES IN DEALING WITH THE PROBLEM

-

B.

IS THERE A DISCONNECT BETWEEN LABOR LAW AND CRIMINAL LAW
AND

ACCOUNTING STANDARDS?

A large part of the problem with U.S. unions was the lack of regulation, this was
brought about, to some extent, by the conception many had of labor law. 72 There was a
prevailing view that labor and capital were engaged in a struggle and that capital had such
an advantage that labor had to use whatever weapons it could to make its claims.73 In the
eyes of some: "If you start regulating internal union affairs that is the beginning of the
destruction of the free union movement."7 4 Alternatively, government authorities were
75
unwilling to prosecute unions where regulation did exist.
In that type of environment, some businessmen would enter collusive deals with unionists to keep the peace (or they would simply not testify fully against a unionist from whom
63. See ARTHUR M. SCHLESINGER, JR., ROBERT KENNEDY AND is TIMEs 142 (1978).
64. Floyd & Spry, supra note 5, at 153-54.
65. See generally 1 HEYDON, supra note 24; see also id.
66. SCHLESINGER, supra note 63, at 142.
67. Id. at 148.
68. See generally id., at 137-91; KENNEDY, supra note 57.
69. See generally SCHLESINGER, supra note 63, at 137-91; KENNEDY, supra note 57; MALIN, supra note 52,
at 35-36.
70. MALIN, supra note 52, at 46; KENNEDY spra note 57, at 110-14.
71. KENNEDY supra note 57, at 114.
72. See id. at 215-16.
73. Id.
74. AJ Hayes, as quoted in SCHLESINGER, supra note 63, at 183.
75. KENNEDY, supra note 57, at 143-44.
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they feared repercussions). 76 Worse, other businessmen would enter "sweetheart" deals
with unionists whereby the union representative (in return for gaining a personal financial
incentive himself) would agree to less advantageous terms for workers in an agreement77
Furkeeping both the employer and unionist in a strong position, but not the workers.
thermore, there were growing links between American unions and the mob-organized
78
criminals or gangsters who were looking to infiltrate legitimate structures, like unions.
79
Part of the infiltration was to launder money and gain access to union pension funds, but
part was to gain an enforcement arm.8 0 So, for instance, in the garbage collection industry, the following type of situation arose: A gangster-operated local union would either
bully (or sometimes murder) honorable unionists and then use their influence in rubbish
collection businesses. Once they controlled garbage collection businesses, they effectively
controlled many other legitimate businesses that relied on the companies that collected
the trash. If the garbage was not collected, the legitimate business would be prosecuted by
the sanitation department-thus, the corrupt unions (led by gangsters) had the whip
hand.1
The environment bred by this meant that Jimmy Hoffa thrived. As Schlesinger recalls,
Hoffa was tough and believed that ends justified means.8 2 Rank and file members (who
did not cross him or who did not have to confront him personally) could identify with him
because he struggled to get to the top.83 He had achieved some good results for the labor
movement generally, and he spoke about the need for American labor unions to operate
with an understanding of business, and as a result of that, he gained the support of some
politicians (especially Republicans)84

C.

DIFFICULTIES FACING PROSECUTORS -

AND ENQUIRIES

Despite Kennedy's numerous attempts to prosecute Hoffa, there was little success.
What was of greater legal significance were the tactics Hoffa used to avoid conviction.
During his bribery trial, where there were numerous African American jurors, Hoffa's
counsel ensured there were key African American figures seen to be supporting Hoffa.85
(Those latter individuals may not have even appreciated the manner in which their presence in the courtroom was being manipulated).86
To put Kennedy off his stride, Hoffa would sometimes wink at Kennedy during ques88
tioning.87 Most effectively though, Hoffa had "lapses" in his memory. As Kennedy recalled, Hoffa once said in evidence: "'To the best of my recollection I must recall on my
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.
86.

Id. at 215.
Id.
SCHLESINGER,

spra note

63, at 167; KENNEDY supra note 57, at 239.

KENNEDY, spra note 57, at 239-47.
Id. at 242-43; MALIN, supra note 52, at 46.
KENNEDY, spra note 57, at 242-43; MALIN, supra note 52, at 46.
SCHLESINGER, spra note 63, at 140.

Id.
Id. at 140, 170.
Id. at 154; KENNEDY, supra note 57, at 1-5.
Id. at 154; KENNEDY, supra note 57, at 1-5.

87. SCHLESINGER, spra note 63, at 162, 188.
88. KENNEDY, spra note 57, at 73; SCHLESINGER, supra note 63, at 157.
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memory I cannot remember.' ... 'I can say here to the chair that I cannot recall in answer
to your question other than to say I just don't recall my recollection."' 89
The problems befalling the Senate committee from forgetful witnesses may have been
eclipsed by the number who took the Fifth Amendment-the American right to remain
silent so as to avoid self-incrimination.90 Nearly one-fifth of witnesses (343 out of 1526)
did this. 9 1 Some who did testify did so at great risk to their own personal safety, facing
92
death threats and the like, prior to taking the stand.
The final difficulty came from within the committee itself. Although a bi-partisan committee, the Senate committee developed a schism, along Democrat-Republican party
lines.93 Hoffa and the Teamsters had supported Republicans,94 so Republican Senators
wanted the committee to pursue a strong union supporter of the Democrats, Walter
Reuther, over a prolonged strike. Although Reuther admitted his union had made mistakes in the way it handled that strike, the committee ultimately found no evidence of
corruption within that union. 95
By the end of the Senate committee's life, there were not a huge number of prosecutions, 96 nor did many individual unions or businesses seek to reform themselves. 97 The
union peak body, the AFL-CIO, did take steps to deal with some unions and foster
stronger rights for union members, 98 but ultimately the real outcome was law reform.99
D.

THE LAw REFORMS - LANDRUM-GRIFFIN ACT

After the Rackets Committee had finished its work,1 00 a variety of bills made their way
to the U.S. Congress.' 0' One, the Kennedy-Ives Bill (put forward by, primarily, John F.
Kennedy) linked regulation of the internal operations of unions to changes to the TaftHartley Act.1 02 Taft-Hartley was a significant U.S. labor law, which many unions saw as
restricting the actual union movement as a whole, especially by limiting their capacity to
strike and use other economic weapons. 0 3 Although it was almost unanimously accepted
in one chamber, the Kennedy-Ives bill did not become law.104
89. KENNEDY,

supra note

57, at 73;

SCHLESINGER,

supra note 63, at 157.

90. U.S. CONST. amend. V.

91. KENNEDY, supra note 57, at 189; SCHLESINGER, supra note 63, at 157.
92. KENNEDY, supra note 57, at 324-25; see generally MALIN, supra note 52, at 43.
93. KENNEDY, supra note 57, at 324-25; see generally MALIN, supra note 52, at 43.
94. KENNEDY, supra note 57, at 324-25; see generally MALIN, supra note 52, at 43.
95. In fact, the working conditions at the relevant workplace ultimately changed as sort by that union.
Essentially, in one protracted dispute, workmen, working near furnaces, had not been getting lunch breaks.
They had to eat in the few minute between opening the furnace. Cf KENNEDY, supra note 57.
96. Id.
97. Id.
98. Id.
99. Id.
100. MALIN, supra note 52, at 35; see also SCHLESINGER, supra note 63, at 182.
101. MALIN, supra note 52, at 36-37.
102. Id. at 36.
103. See ROBERT A. GoRMAN & MATTHEw W. FINKIN, BASIC TEXT ON LABOR LAW, UNIONIZATION,
AND COLLECTIVE BARGAINING 855-857 (2004).
104. MALIN, supra note 52, at 36 ("The bill passed the Senate 88 to 1, but died in the House."). Interestingly, analysis of the legislation was critical of the legislation's "failure to asseverate a basic policy." J.T.M.,
Note, The Kennedy-Ives Bill: An Analysis of Suggested Labor Legislation, 107 U. PA. L. REv. 685, 705 (1959).
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The legislation that was eventually accepted by the U.S. Congress was the LandrumGriffin or Labor Management Reporting and Disclosure Act. 0 5 The key features of the
statue were neatly summarized by Malin in Individual Rights Within the Union: 0 6 There is
a bill of rights for union members (Title I); stronger reporting requirements for union
leaders (Title II); limits on the extent to which a central union can take over a local union
(through trusteeships) (Title III); more extensive laws on union elections (Title IV); fiduciary duties on unionists (Title V); and general investigative powers for the Labor Secretary, along with whistleblower protections (Title VI). For the purpose of this article, the
key issues in or associated with Landrum-Griffin are:
* The Bill of Rights for U.S. union members;
* U.S. trade union fiduciary duties; and
* The Duty of Fair Representation (relevantly, arising under separate legislation).
Connected to those reforms is the question of how the regulator (America's NLRB) operates and how the structure of U.S. unions affects union representation. And that is where
this article's analysis begins.
1.

The Nature of the Regulator and the Structure of Trade Unions

The primary labor regulator in the United States is the National Labor Relations Board
or NLRB. 0 7 This pre-dates Landrum-Griffin. 0 It was established under the Wagner
Act or the National Labor Relations Act, which is largely seen as facilitating unionism at a
time when unions were still regarded in some quarters as threats to commerce and
trade.1 09 Crucially, the NLRB largely regulates unfair labor practices and the selection by
unionists of which union might represent a particular workplace or group of workers." 0
The NLRB does investigate some claims by union members against the union (as will be
seen below). However, it does not have a sweeping hands-on jurisdiction for the internal
governance of unions. 1 1 Further, unlike Australia's regulator, the Fair Work Commission, the NLRB does not vet workplace agreements (which in the United States are like
private contracts governing a workplace).
The unions which the NLRB regulates in the United States are also of a different structure and nature to their Australian counterparts.11 2 As pointed out many years ago by
Professor McCallum (the Australian co-author of this article has cited Professor McCallum on numerous occasions previously), in the U.S., there is a "local" union-linked very
much to the actual workplace-as well as an "international," which is what Australians
"Many features of the bill suggested a congressional reliance on voluntary union action." Id. In other respects, the bill seemed against self-regulation. For instance, it was very prescriptive in terms of its prohibitions on unions hiring ex-convicts. See id. There were also questions of whether the bill should have relied
on impartial tribunals or government supervision. See id.
105. See 29 U.S.C. §§ 401 et seq. (1959).
106. MALIN, supra note 52, at 33.
107. See What We Do, NLRB, https://www.nlrb.gov/what-we-do (last visited September 27, 2015).
108. See 29 U.S.C. §§ 151-69 (1935).
109. See GORMAN & FINKIN, supra note 103, at 6-7.
110. See DOUGLAs L. LESLIE, LABOR LAW IN A NUTSHELL 8-14 (5th ed. 2008).
111. See GORMAN & FINKIN, supra note 103, at 346-75.
112. See e.g., Ron McCallum, Trade Union Recognition and Australia'sNeo-Liberal Voluntary BargainingLaws,
57 INDUs. RELATIONs 225, 235 (2002).
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would regard as a national union. 113 (It is called an "international" largely because it
would typically be linked to an organization in Canada.) Contrastingly, Australian unions
are often organized along industry lines or state and national lines.114 There often is no
local union, as such, inherently linked to a workplace or small group of members.115
The efficacy (or lack thereof) of the NLRB has been the subject of scholarly consideration. In his article in the Berkeley Journal of Employment and Labor Law,11 6 Professor
Charles Morris, for instance, analyzes the difficulties confronting the NLRB due to the
117
appointment of candidates who may hold a particular political view.
While the appointment process for the NLRB is certainly a key issue bearing upon its
effectiveness, the other interesting issue for consideration is the structure of unions in the
U.S. Some U.S. scholars, such as Estreicher,11s have argued that unions should not only
have a "local" body, but representative bodies should take any firm, e.g., non-profit organizations, for-profit organizations, individual entrepreneurs, or labor unions that could
either observe or not observe union democracy.11 9 Basically, it is Estreicher's view that
2
unions and the LMRDA have failed, so there should be new representative bodies.1 0
As Goldberg points out, however, there is a real flaw in Estreicher's reasoning.121 Estreicher ignores the successes of the LMRDA; he seems to neglect the need for and desirability of democracy within organizations, and there is the crucial question: Where do
these new organizations or mechanisms gain the leverage to bargain for better conditions
for workers without a collective voice?1 22 In short, it is Goldberg's opinion that Estreicher
is really on an ideological anti-union pursuit. Estriecher also ignores the need for the
pursuit of many different causes in the workplace, not simply the pursuit of monetary
23
outcomes in bargaining.1
113. Id., noted in Floyd, spra note 49.
114. See McCallum, supra note 112, at 235.
115. Id.
116. Charles J. Morris, How The National Labor Relations Act Was Stolen and How It Can Be Recovered: TaftHartley Revisionism and the NationalLabor Relations Board's Appointment Process, 33 BERKELEY J. EMP. & LAB.
L. 1, 53 etseq. (2012).
117. From Morris's perspective, most of the problem with appointments lay in the fact that Republicans
often made pro-management appointments. See id. Interestingly, at the time of writing, Democratic President Barack Obama was being accused of bench stacking-his nominee later withdrawing. Cf Bruce Vail,
Republicans Chalk Up a Victory After Forcing Ohama to Withdraw Labor Board Nominee, IN THESE TIMES (Nov.
14, 2014, 12:55 PM), http://inthesetimes.com/working/entry/17364/republicans-chalk-up-a-victory~afterforcingobama to withdraw labor board. The most debatable part of Morris's argument is his view that
while Taft-Hartley did circumscribe the power of unions to organize and operate, it did not overrule the basic
premise of the earlier Wagner Act, which aimed to foster a collective bargaining system. See MORRIS, spra
note 116, at 7, 40. Morris's hope is that people will see that underlying strength in the Wagner Act and act
on it to promote collective bargaining. See id. at 4-6. In response, a realist might provide the following
rebuttal: So far as unions are involved in the workplace, the system is one of collective bargaining; but today
so few Americans are covered by that system it is really one of individual contracts-which are not necessarily
even bargained between the parties-many are take it or leave it. See id. at 35-36.
118. Samuel Estreicher, Deregulating Union Democracy, 2000 COLUM. Bus. L. REv. 501, 502-503 (2000).
119. See id.
120. See id.
121. MichaelJ. Goldberg, Derailing Union Democracy: Why Deregulation Would BeA Mistake, 23 BERKELEYJ.
EMP. & LAB. L. 137, 138 (2002).
122. Id. at 139, 144.
123. Id. at 143-45.
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2.

U.S. Trade Union Members' Bill of Rights

As noted earlier in this article, Title I of Landrum-Griffin provides a Bill of Rights for
union members.1 24 This provides union members with rights to free speech and assembly
as well as equal treatment to vote on increases in dues and participate in meetings, and be
accorded due process in disciplinary proceedings.1 25 Members are to receive copies of
collective agreements.1 26 Any provisions of a union constitution which are inconsistent
with Landrum-Griffin are void.1 27 And unionists can actually privately enforce their
rights-or sue the union in a civil court.1 28 That raises the obvious question-and difficulty-that is who might union members be able to brief as counsel? Union lawyers may
be disinclined to represent members for fear of losing potential work from the main entity
of the union and conflict of interest, while lawyers for employers may simply not be able
to take on that work, again because of conflicts issues.1 2 9 The additional question is
whether there would be so many lawsuits that a union would no longer be able to
function.
Indeed, it is that latter argument that was raised in the U.S. Senate when the Bill of
Rights was first touted. Senator John F. Kennedy feared that the Bill (introduced by Senator McClellan, who actually chaired the Rackets Committee) would cause unions to be
hamstrung with litigation or put the government in a position of having too great an
influence on the internal and free operation of trade unions. 130 Although the Bill of
Rights was adopted, it is significant that Senator McClellan's original bill was substituted
with a different bill, which, importantly, included a mechanism for the right of members
to equal treatment to be subjected to reasonable union rules and regulations.131
There is substantial case law on the meaning of the Bill, which as stated earlier, has
excellent and detailed commentary by the likes of Malin and Schmall.132 Aside from that
reference, scholars have written articles on the manner in which the Bill should be interpreted. Writing in the Hofitra Labor Law Journal,133 Professor Clyde Summers reflected
on the passage of the Bill of Rights through Congress and emphasized the importance of
the Bill to the interpretation of the entire Landrum Griffin Act, especially because Con34
gress described the Bill in almost constitutional terms.1
Perhaps more significantly though, many scholars, such as Marcia Greenblatt,1 35 have
placed a greater emphasis on the need to balance individual rights of unionists with the need

fJr the actual entity of the union to function and meet the collective needs of members:
124. See MALIN, supra note 52, at 49.
125. Id.
126. Id.
127. Id.
128. Id.
129. MALIN, supra note 52, at 323-324.
130. See id. at 38.
131. Id. at 50.
132. Id.
133. See Clyde W. Summers, Some HistoricalReflections on Landrum-Griffn, 4 HOESTRA LAB. & EMP. LJ.
217 (1987).
134. See id. at 218.
135. Marcia Greenblatt, Union Officials and the Labor Bill of Rights, 57 FORDHAM L. REv. 601 (1989).
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To ensure that the LMRDA [Labor, Management Reporting and Disclosure Act]
would not 'unduly harass and obstruct legitimate unionism,' Congress restricted Title
I rights and permitted the unions to adopt and enforce reasonable rules . . . . As
stated by Archibald Cox, one of the leading commentators on the LMRDA, 'dissent
in a union . . . must be suppressed if the purpose is to destroy the union' . . . In
contrast, the rights granted in the Bill of Rights of the United States Constitution
generally may not be abridged, unless federal and state governments have a compelling reason with no less restrictive alternatives. [This omits the footnotes from the
original text of Greenblatt].136
Much of Greenblatt's concern revolves around a perplexing question about the interpretation of the union Bill of Rights-namely what is the position of a union official and the
Bill? In other words, can union officials avail themselves of the protections in the Bill?
The answer is unclear.1 37 Courts have sometimes distinguished between elected and appointed union officials and there is also a question as to whether what is being done to the
union official is "a purposeful and deliberate attempt . . . to suppress dissent within the
3

union."1 s

3.

U.S. Duty of Fair Representation

In introducing the duty of fair representation, Hardin and Higgins's The Developing
Labor Law1 39 observes that unions have a duty to represent the interests of employees
"fairly, impartially and in good faith." 4 0 This duty has different aspects. It applies in
negotiation of bargains as well as administrationand enJbrcement of agreements (e.g. disciplinary hearings).1 4 1 But, Hardin and Higgins continue, the general nature of the duty has
seen some courts shy away from drawing a "bright line" between the different aspects,
noting that "the core nature of the duty is unchanged by the setting in which it is to be
42
discharged."1
Despite that, cases like Vaca, which arose in the context of whether or not a union
member's grievance should be progressed to arbitration by union officials, saw the Supreme Court define a breach as conduct which was "arbitrary, discriminatory, or in bad
faith." 43 In other words, a union can decide to drop a worker's claim under a workplace
contract but only if the union has a legitimate reason for so doing.144
In the context of bargaining, decisions such as O'Neill14 and Huffinanl 46 underscore that
the Legislature did not pass a law that allowed the court to substitute its preferred terms
136. Id. at 606.
137. See id. at 607 et seq.
138. Id. at 607 (citing Finnegan v. Leu, 456 U.S. 431, 441 (1982)).
139. THE DEVELOPING LABOR LAW: THE BOARD, THE COURTS, AND THE NATIONAL LABOR RELATIONS
ACT (John E. Higgins et al. eds., 6th ed. 2006) [hereinafter THE DEVELOPING LABOR LAw]. An excellent
commentary also exists in MALIN, supra note 52, at 346-421; see also generally CLYDE W. SUMMERS & ROBERT J. RABIN, THE RIGHTS OF UNION MEMBERS 29-31 (1979).
140. See THE DEVELOPING LABOR LAw, spra note 139, at 2142.
141. See id. at 2143.
142. Id. at 2144 (emphasis added).
143. Id. at 2145.
144. Id. at 2 145, et seq.
145. See id. at 2146.
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or actions for those that the union settled; the law is one protecting process, not guaranteeing outcomes. 147 In other words, the courts accept that unions comprise a diverse
range of members and deal with many conditions of employment so "there is a wide range
of reasonableness" within which unions can operate.148 To breach the duty requires more
than simply one group of union members not agreeing with every term of the agreement
(or not benefitting from an agreement as much as others).1 4 9 Negligence or poor judgment might not be enough to find a breach of duty. 5 0 But if, for instance, unions merge
and one group's interests are neglected (particularly if there is evidence of favoritism of
one group over another) then there may be a breach depending on the evidence. Likewise, giving better terms to union officials than some staff may constitute breach.' 5' Dis52
crimination and bad faith (if proven) will never be reasonable and will breach the duty.1
The "relationship" between the Bill of Rights and the duty of fair representation is
basically that the Bill typically would cover complaints by workers about the internal management of unions, while the duty of fair representation would cover complaints either
about terms of employment or the union's handling of grievance disputes. The duty of
fair representation arises under the National Labor Relations Act, not under Landrum54
Griffin. 5 3 The duty of fair representation is enforced by the NLRB and the courts;
while the NLRB has no jurisdiction to protect the rights in the Bill of Rights of LandrumGriffin (which is privately enforced by workers through the courts.) 55

4.

U.S. Fiduciary Duties

Just as the duty of fair representation places a direct duty on union leaders, so too does
Title V-which places numerous general fiduciary duties on unionists. Under § 501 (a),
"officers, agents, shop stewards, and other representatives of a labor organization occupy
positions of trust in relation to such organization and its members as a group." 5 6 The
section then itemizes specific instances of the duty:
* Unionists "hold union money and property" for the benefit of members;
* They must "manage, invest, and expend the same in accordance with the
constitution";
* They must "refrain from dealing with [the union] as an adverse party";
* They must avoid conflict of interests; and
* Unionists must account to the union for any personal profit gained in the course of
57
union business.
146. See THE DEVELOPING LABOR LAw, supra note 139, at 2142.

147.
148.
149.
150.
151.
152.
153.
154.
155.
156.
157.

Id. at 2 166-69.
Id. at 2 146.
Id. at 2150, 2170-71.
Id. at 2151.
Id. at 2171 et seq.
See THE DEVELOPING LABOR LAw, supra note 139, at 2151.
Id. at 2105-06.
Id. at 2104-04.
See LMRDA, 29 U.S.C. § 412.
Id., § 501(a); see MALIN, supra note 52, at 289-99.
LMRDA, 29 U.S.C. § 501(a); see MALIN, supra note 52, at 299.
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In practice, questions that have troubled the courts and caused litigation and, in numerous instances, split lines of judicial authority have included: whether or not these duties
can apply to unionists' use (or misuse) of pension funds; and, whether the duties are broad
enough to apply to all functions of unionists or only their financial dealings with and on
behalf of the union. 158 In her study of the duties,1 59 Schmall opines that the duties are
probably broader than just financial (given the intent of the legislation and its history),
although conversion of union property and embezzlement are the most obvious fiduciary
breaches.1 60 In terms of pension funds, Schmall makes the point that related retirement
16 1
fund legislation may actually deal with the issue, if it arises.
Further issues that arise include the extent of the conflicts of interest laws, and the
circumstances in which unions can make political contributions or pay the legal expenses
62
of unionists.1
In case law on the duties, the courts have found similarities and differences between the
position of union officials and company directors-so there may be worth, in some in63
stances, in comparing the two roles.1
Normally, for both fiduciary duties and the duty of fair representation, union members
should exhaust internal union remedies before taking action in court, except when those
processes are protracted or being abused.1 64 Unions are granted considerable leeway in
interpreting their own constitution, but they are not given "carte blanche"; the interpretation must be reasonable.165
Remedies for breach of fiduciary duty can include account for profits. Notably unionists can sue on behalf of the union when the wrongdoers are in control of the union.
These suits cannot be abused by members as a means of simply getting their own way;
166
rather they are suits brought to safeguard the interests of the union.

III.

Part 3: Can These U.S. Reforms Be Adapted for Australia?

In answering the question that lies at the heart of this part of the article, it is important
to note the differences in culture and labor law systems between the United States and
Australia.167 In Louise Floyd's 2002 Southern Methodist University Law Review study of
158. See MALIN, supra note 52, at 303.
159. See id. at 298-345.
160. Id. at 303 et seq., 327-29.
161. See id. at 300 et seq.; see also Louise W. Floyd, Enron and One.tel: Employee Entitlements After Employer
Insolvency in the United States and Australia (AustralianRenegades Championing the American Dream?) 56 SMU
L. REv. 975, 979 (2002) (discussing the basic nature of US retirement fund legislation and in particular
ERISA).
162. See MALIN, supra note 52, at 312-13 (quoting Sen. McClellan).
163. See id. at 309.
164. See id. at 317-19; see also THE DEVELOPING LABOR LAw, supra note 139, at 2118-22. See also generally
SUMMERS & RABIN, supra note 139, at 29-31.
165. See MALIN, supra note 52, at 306.
166. LABOR UNION LAW AND REGULATION 144 (William W. Osborne, Jr., ed., 2003). The analogy is
drawn to "shareholder derivative actions in that the objective is to preserve the assets of the organization and
to protect the institution from those entrusted with its operation, not to permit a disgruntled shareholder/
member to collect personal damages." Id.
167. It is important to note that the cultural differences among societies affect the operation of laws. See Cth
Bank of Austl. v Barker [2014] RCA 32; see also Louise Floyd, Procurement, Co-operativesand PublicService: The
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these systems, the Australian co-author of this article highlighted the stark cultural differ68
Australia has always been a strongly
ences between Australia and the United States.1
regulated system: individuals are not particularly litigious, and the society itself is not
especially rights-based.1 69 The United States, on the other hand, is fiercely independent.1 70 To exemplify, the United States came into being as a nation after a revolutionary
war, whereas Australia became an independent nation when parliamentarians peacefully
decided to turn a British colony into a country. The United States clearly is a more
litigious and rights-based society.' 7 ' It is individualistic and far less regulated (or far more
free enterprise) than many nations in the British Commonwealth, such as Australia, or for
that matter, in Europe.1 72 This cultural difference appears in numerous legal contexts,
ranging from the United States having a Bill of Rights (whereas Australia does not), to
Australia historically being far more unionized (as it was settled by convicts whose natural
73
inclination was to band together in dealing with companies and the State.)1
Keeping that in mind, this part of the article considers the suitability and adaptability of
the main American union regulations, as discussed above in Part Two, for implementation
into Australian law. It follows that the relevant differences between the two labor law
systems are part of that consideration.

A.

THE REGULATOR AND THE STRUCTURE OF UNIONS

1.

The Regulator

The United States' NLRB is a different beast in comparison to Australia's Fair Work
Commission.1 74 To begin, the NLRB has no real role in settling terms and conditions of
employment-it does not vet workplace contracts for fairness.17 In stark contrast, the
Australian regulator almost always has played such a role.176 Similarly, Fair Work has a
United Kingdoms "Big Society" Reforms andAustralian Business Law, 40 AUSTL. Bus. L. REv. 280, 300 (2012)
(citingJULIAN LE GRAND, THE OTHER INVISIBLE HAND: DELIVERING PUBLIC SERVICE THROUGH CHOICE
AND COMPETITION (2007)).

168. See generally Floyd, spra note 161.
169. See id. at 982-83.
170. See id. at 978.
171. See id. at 978-79.
172. See id. at 1004.
173. See id. at 976 et seq.
174. Australia's Fair Work Commission has also been referred to as the Conciliation and Arbitration Commission; the Industrial Relations Commission; or Fair Work Australia. Australia'sIndustrialRelations Timeline,
FAIR WORK OMBDUSMAN, (last visited Oct. 05, 2015), http://www.fairwork.gov.au/about-us/the-fair-worksystem/australias-industrial-relations-timeline.
175. What We Do, NLRB, https://www.nlrb.gov/what-we-do (last visited Oct. 4, 2015).
176. Up until the 1980s, the Australian regulator played an extensive role in settling awards. With the
advent of enterprise bargaining, the regulator applied the "No Disadvantage Test," whereby agreements
could only become binding on a workplace if they were fair. A diluted version of that test exists today-the
"Better Off Overall Test" ("Boot Test") in the Fair Work Act. See Fair Work Act 2009 (Cth.) s 193 (Austl),
https://www.comlaw.gov.au/Details/C2014C00342. SeeJAMEs JOSEPH MACKEN, GJ. McCARY & CAROLYN
SAPPIDEEN, THE LAW OF EMPLOYMENT (1984). See also LOUISE W. FLOYD, EMPLOYMENT LAW (2010);
Louise W. Floyd, For Everything there is a Season: Workplace Fairnessafter the Howard Government -The No
Disadvantage Test and Co-operative Federalism, 14 JCU L. REv. 2 (2007).
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role in hearing and determining unfair dismissal cases under Australia's unfair dismissal
laws, the likes of which have no real parallel to the United States' laws.177
In the United States, the NLRB does have a role in dealing with complaints by members about trade unions; that is, a union member can file a complaint with the NLRB
alleging a potential breach of the duty of fair representation and then the NLRB will
determine whether the case will be prosecuted.'17 But, as stated earlier, the NLRB has no
jurisdiction to enforce the Bill of Rights, and, further, even the duty of fair representation
has a means of redress through the courts. In Australia, there are few instances where
workers have sued their own union, although, thankfully, litigation about the duties of
unionists is increasingly being considered an option.1 79 The Fair Work Commission's
earlier investigation into the Health Services Union (HSU)180 was roundly criticized,
however, particularly in the government-commissioned KPMG Report: Fair Work took
two years to hand down a 1,000 page report; it lacked a dedicated team for such a complex
investigation; and it did not adequately handle electronic files and evidence.181 As a result,
82
the federal laws were changed, in part, to address such criticisms.1
Yet, perhaps most important of all, Australian unions have been part of the fabric of
society since the formation of the nation. 8 3 And, despite the falling numbers of Australians joining unions, and despite the fact that a myriad of scholars have written on the
attacks on union organizing by neo-liberal governments,1 84 Australian law continues to
firmly support unions. Accordingly, whilst the Fair Work Act 2009 adopts a largely third
way stance (e.g. embracing flexibility and fairness), its principal objects nonetheless are
supported by:
ensuring that the guaranteed safety net of fair, relevant and enforceable minimum
wages and conditions can no longer be undermined by the making of statutory indi177. See Fair Work Act 2009, pt 3-2.
178. When writing this article, statistics demonstrating the number of cases that the NLRB pursues were
not readily available. But, anecdotally, the suggestion is that these cases are not high in number. Such anecdotal evidence comes not only from practitioner experience, but also from commentaries that concentrate on
the duties of the NLRB, which are determining union recognition and unfair labor practices. Cf DOUGLAS
LESLIE, LABOR LAW IN A NUTSHELL 4 et seq., 298 (2000).
179. See Floyd & Spry, supra note 5, at 164 et seq. Interestingly, in the HSU case, some members and
officers referred the matter to a lawyer and an accountant for advice. See id. at 165 (citing THE TEMBY
REPORT, supra note 5. The Fair Work Commission seems to be pursuing repayment of some monies from
the unionists who have breached criminal law. See Peta Carlyon, Craig Thomson: Former FederalMP Failsto
Have Court Case Thrown Out Due to Mental Health, ABC NEws (Mar. 30, 2015, 12:22 AM), http://www.abc
.net.au/news/2015-03-30/craig-thomson-fails-to-have-case-thrown-out-due-to-mental-health/6358222.
At
the time of writing, two Federal Court decisions had been handed down on breaches of unionists' dutiesboth stemming from the HSU matter discussed earlier in this article. Those decisions are: Gen. Manager of
the Fair Work Comm'n v Thomson (No3) [2015] FCR 1001; and Health Servs. Union v ]ackson (No 4) [2015]
FCR 865.
180. See Floyd & Spry, supra note 5, at 167 et seq. (citing KPMG, supra note 5, at 1).
181. See KPMG, supra note 5, at 1.
182. See Floyd & Spry, spra note 5, 167 (discussing the Fair Work (Registered Organisations)Amendment Act
2012).
183. See Floyd, supra note 161, at 976 et seq.
184. Most labor law academics in Australia notoriously regard conservative Australian governments as antiunion, but for authorities. See Jim MACKEN, AUSTRALIA'S UNIONS - A DEATH OR A DIFFICULT BIRTH?
(1997).
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vidual employment agreements of any kind given that such agreements can never be
85
part of a fair workplace relations system.1

In other words, to be fair means to be collective. Australia has always been, and continues
to be, far more union-friendly than the United States has ever been.
Against that background, the present writers believe that there
regulator for unions-there should not be just one large regulator,
deals with a large and diverse range of industrial law issues. Instead,
split into two parts: one for fairness in bargaining and employment,
regulation of registered organizations (e.g. unions).

should be a separate
like Fair Work, that
Fair Work should be
and the other for the

There are three reasons for holding this view: First, there is an obvious difference between the functions of, on the one hand, vetting agreements or dealing with unfair dismissal (or, for that matter, wages), and those of regulating union operation and conduct. The
Royal Commission's Interim Report further provides evidence that Fair Work still has issues as to whether some union governance matters are within its jurisdiction.' 8 6 A new
regulator should settle such problems.
Secondly, although the government-commissioned KPMG Report, Process review ofFair
Work Australia'sinvestigations into Health Services Union, did not uncover any malfeasance
on the part of Fair Work, and although the KPMG report stopped short of recommending a major restructure of Fair Work,187 it is the view of the present authors that
forming a new and separate regulator would send a clear signal that there is change afoot
in the jurisdiction-whilst fair and efficient unions do have a strong place in Australia, the
regulation of poor union conduct is very much a matter within the law's regulatory
grasp.1ss
Third, a separate and strong regulator is a good fit with Australian culture as it lessens
the need for individuals to sue their own union in a civil court. It means a strong regulator
is in place that will not pursue fanciful complaints, but will pursue meritorious complaints
with rigor (as it will require evidentiary thresholds to be met). The result should be beneficial for all stakeholders in industrial relations. The "gatekeeper role" of the regulator
protects unions from defending needless claims, the individual union member is spared
the cost and stress of a private law suit, and "the system" itself is founded on the basis of
strong and fair regulation.
It is in that context that the NLRB is worth considering. Although, as noted earlier,
much of the United States' system is based on workers advancing their own rights and
185. Fair Work Act 2009, s 3(c).
186. For example, see 1 HEYDON, supra note 24, at ch. 4.8, where there is consideration of whether the
money in union fighting funds is within Fair Work's grasp.
187. This point has been made by Mr. Brendan O'Connor (Member for Gorton) in parliamentary debates
on the Federal Government's Bill-FairWork (RegisteredOrganisations)Amendment Act 2014, which has been
rejected by the Australian Parliament. See Senate Rejects Abetzs Unfair Legislation, BRENDAN O'CONNOR,
(Mar. 2, 2015), http://www.brendanoconnor.com.au/news-and-media/employment-and-workplace-relations/
senate-rejects-abetz's-unfair-legislaon; see also KPMG, supra note 5.
188. The importance of signaling and having a clear legislative signpost that there has been a sea change in
regulation was raised by, for example, Professor Judith Sloan, when discussing the original Workplace Relations
Act 1996 at University of Queensland Workplace Relations Conference 1996 November Customs House
Brisbane. See Louise Floyd, To Thine Own Self Be True: EnterpriseBargaining and the Rise of Individualisnin
Australian IndustrialLaw and Trade, 3 INT'L TRADE & Bus. L. ANN. 263 (1997).
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even taking civil legal action against unions, and although the NLRB does not appear
preoccupied with advancing claims of breach of the duty of fair representation, nevertheless, the NLRB has the capacity to deal with those claims (as a gatekeeper, of sorts). In
that sense, it sets an example for Australian legislators to consider. In this connection, the
American commentaries discussed earlier, which highlight the need for any new regulator
to have a fair and strong appointments process are worth remembering-so that the regulator can truly exercise a strong and even hand in the jurisdiction.
2.

Trade Union Structure

The other matter that must be considered in this context is the actual structure of trade
unions. It was highlighted earlier that U.S. and Australian unions are structured differently.1 8 9 Australian unions are organized largely on an industry, state, or national basis,
compared to American unions, which have a local union (tied to the workplace).190 In
fact, although "enterprise unions" technically can exist under the relevant Australian legislation, the Australian co-author of this work has previously written that there are few if
any in existence. 191
The traditional argument of those in favor of larger unions is that there needs to be a
strong collective voice of many workers to overcome the power imbalance between employers and employeeS.192 There was a push in the 1990s for Australian "super-unions"
(i.e. union amalgamations), but these proved to be too large and unwieldy, and the notion
was abandoned.1 93 Despite the impracticality of super-unions, the ongoing criticism of far
smaller enterprise unions is that they may be too small and insignificant to actually
work. 194

While that might be the traditional line of argument for and against enterprise and
large unions, the Interim Report of the Royal Commission surely gives pause for thought
as to whether modifications to current Australian union structures should be considered.
If union management has entrenched itself by creating slush funds to ward off competition
at elections (as the evidence of the Royal Commission suggests), then how responsive to
the needs of union members is that? Will members ever truly be able to influence votes?
Do they have an effective voice or simply a theoretical one? Indeed, this phenomenon is
what Richard Tracey referred to as "enlightened despotism."1 95 Perhaps an answer is to
consider whether a model of unionism can be introduced that is more responsive to the
needs of individual union members (and their workplaces).
189. McCallum, supra note 112, at 235 noted in Floyd, supra note 49.
190. McCallum, supra note 112, at 235.
191. See Floyd, supra note 49.
192. The idea of power imbalance is as old as labor law itself, refer e.g. Ex parte H v McKay (The Harvester
Decision) (1907) 2 CAR 1. Refer also the discussion of unions in Australian Labour Law Reporter (available
by subscription at http://www.cch.com.hk/au/onlinestore/ProductDetails.aspx?PageTitle=Australian-LabourLaw-Reporter-Online-Licence&ProductlD=1699); Australian Research Manual of Industrial Law (bavailable
by subscription at http://www.cch.com.hk/au/onlinestore/ProductDetails.aspx?PageTitle=Australian-Research-Manual-of-Industrial-Law-Online-Licence&ProductlD= 1809).
193. See also Australian Labour Law Reporter, supra note 192, as to the history of union size.
194. Id.
195. Tracey, supra note 57, at 179.

SUMMER 2015

PUBLISHED IN COOPERATION WITH
SMU DEDMAN SCHOOL OF LAW

THE INTERNATIONAL LAWYER
A TRIANNUAL PUBLICATION OF THE ABA/SECTION OF INTERNATIONAL LAW
42

THE INTERNATIONAL LAWYER

The "model" (of sorts) that may be worth considering is the old University of Queensland Academic Staff Association. Professor Malcolm Thomis wrote an historical outline
of this association,1 9 6 through which he traced its development from largely a social
club,197 to a strong organization that the University of Queensland actually listened to,1 98
to its "transformation" into an actual trade union.1 99 Some of the key issues with which it
was concerned included the "bread and butter issues" of tenure, job selection, promotion,
pay, retirement age, and superannuation. Interestingly, a particular concern at the University of Queensland was the closeness between management and the State Government-so, over time, academic freedom became a heated topic of debate. 20 0 But there
were broader matters, such as whether it would represent senior and junior staff (it ultimately did) and the effect of the protest movements of the 1960s on the sorts of matters
the association should champion. 20 1 Ultimately (and ironically), when the staff association
became most likely to be consulted and respected by a university senate, the membership
of the association seemed to splinter between "the vocal minority and the apathetic majority."202 There was a struggle to gain a quorum at meetings; the membership had grown in
number such that it was a "rambling" organization where many members did not even
know each other.20 3 It was unlikely the association could give "universal satisfaction" to
its membership on issues. 204 When a former president described the organization as one
which: "ensures fair treatment and 'due process' for individual members in conflict with
the administration . . . undertakes negotiations on behalf of the academic staff . . . and

involves itself in the decision making and administrative processes of the university," the
response of the members was to say those purposes would be better served if it became a
registered union-which it did.205 Interestingly, there is now the University of Queensland Branch of the National Tertiary Education Union that negotiates a University of
Queensland enterprise agreement. This union covers most of the earlier work of the staff
association, but also represents non-academic staff. It obviously and overtly operates in a
more industrial setting and with a more industrial structure-linked to the national university union (especially financially).
In the view of the present writers, there is real worth in considering this organization.
To what extent does the branch concept allow it to be nuanced to the needs of members at
a particular workplace (e.g. the University of Queensland)? The members of the original
staff association may not have attended meetings, but was the membership still higher per
capita than union membership today? Why? The issue of member participation in the
former staff association could not be completely attributed to an anti-union environment,
as the problem arose when the University of Queensland was actually making time to
meet with the staff association. So, what can unions do to engage with their actual mem196.
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bers? To what extent is it appropriate for the national office to hold funds? How are they
allocated to branches?

B.

BILL OF RIGHTS

Once again, some important preliminary points must be made. The clearest point is
that some of the rules contained in the U.S. labor Bill of Rights are concepts already
known to Australian law. So, for example, under Australia's enterprise bargaining system,
parties are already given opportunities to vote on collective agreements, 206 they have ready
access to copies of agreements, 20 7 and they should be furnished with a list of their rights
under the FairWork Act. 208 So, if a labor bill of rights were to be adopted in Australia, at
the very least, it would have to be tailored or styled so as to fit the gaps in Australian law,
presumably as highlighted in the evidence of the Royal Commission or the HSU enquiries
that proceeded it.
Even if gaps were identified that justified a labor bill of rights for Australia, the important cultural differences alluded to earlier in this article would still come into play.
America has a strong rights-based culture under a constitution that has, for instance,
rights to free speech and rights to carry guns-which are simply not known to Australian
210
law.209 In an excellent recent article in the Law Quarterly Review,
Justice Heydon considered bills of rights in a British context. In pondering the question (which is, in fact, the
title of his work): "Are Bills of Rights Necessary in Common Law Systems", His Honour
analyzed the problems that can arise with the application and operation of such bills. One
of those problems obviously is interpreting the meaning of the bill together with the
breadth of the rights it gives. 211 Is there a risk a judge could substitute his or her views or
interpretation with that actually intended by the parliament? Obviously, to an extent, a
judge's views are relevant to any form of statutory interpretation, but when one speaks of a
2
bill of rights, is that not in fact more amorphous and subjective than most legislation? 12
The further question is whether the system (under a bill of rights) becomes litigious and
diverts money and activity from substantive issues? 2 13 Indeed, at a practical level, if Australia followed the American lead of private enforcement of trade union rights, then who
would represent the union member? As was pondered earlier in this article: industrial
lawyers often split so as to perform either employer work or union work. Even if groups
of lawyers grew up who specialized in the claims of union members, then might not the
system become so expensive for individuals or so cumbersome that unions themselves
would be hamstrung? Should costs be awarded in favor of a successful applicant (as sometimes occurs in the United States)?
206. Fair Work Act 2009, ss 180(3), 181. In fact in the United States, the right to vote on bargains largely
stems from the union constitution.

207. Id. s 180(2)(5).
208. Id. ss 124-25.
209. See generally GABRIEL A. MOENS & JOHN TRONE, THE CONSTITUTION OF THE COMMONWEALTH
OF AUSTRALIA (8th ed. 2011).
210. J.D. Heydon, Are Bills of Rights Necessary in Common Law Systems?, 130 L.Q. REv. 392 (2014).
211. Id. at 396, 399.
212. In the opinion of the American author, the American courts have resolved these issues satisfactorily.
213. Heydon, supra note 210, at 398.
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Perhaps it is useful to play devil's advocate and "toss around" some questions. The
above might be the valid concerns of an Australian who is reticent about bills of rights.
Such a sceptic might regard a strong regulator as more important than a bill of rights
because such a regulator does not require an individual to take on a union. There is
another advantage with having a strong regulator, and that is that such can act as a gatekeeper to stop vexatious or frivolous claims. In other words, the regulator would be aware
of the strong thresholds of evidence needed to support litigation, so it would bring cases
likely to succeed rather than possibly bringing speculative cases that might tie the union
up in litigation, which may amount to nothing.
But, on the other hand, as an American might say, at least with a bill of rights, there is a
firm legal mechanism through which members can really challenge the leadership of the
union. So, for those unions with slush funds to prop up incumbents in union elections, a
bill of rights would allow a member to circumvent what might be a shambolic voting
process and seek immediate relief.
A variant of the statutory labor bill of rights might be for the ACTU to consider adopting charters of honesty or charters of rights as a soft law or policy measure. The American
peak union body, the AFL-CIO, tried to do something similar as a means of self-regulation in the wake of the Rackets Committee findings.214 But the obvious problem is
whether such an approach would be effective and transparent.
One further possible alternative might be to introduce an Australian labor bill of rights,
but have it enforced through a strong regulator rather than requiring individuals to start a
private law suit. That might empower individual workers, whilst avoiding the problems
noted above of the system being needlessly litigious, for instance.
The final question, in this connection, is the extent to which actual unionists (office
bearers, rather than rank and file members) can avail themselves of a bill of rights against
the union. As seen earlier in this article, the issue arises in the United States, and the
Royal Commission has shed light on circumstances where some unionists are apparently
forced to contribute to election slush funds, for instance. It is perhaps ironic that the same
question-of the position of elected and appointed union officials-was actually at the
heart of In re Loty and Holloway2l5-possiblyAustralia's most famous unfair dismissal case,
from which the iconic phrase "fair go all round" actually was taken. 2 16 These are the sorts
of details law reformers need to consider.

C.

Duy

OFAIR REPRESENTATION

Once again the obvious differences between the Australian and American systems are at
play here. One aspect of the U.S. duty of fair representation is the duty to negotiate fairly
and within a wide range of reasonableness. The U.S. courts may accept an agreement
which has differing effects on different groups because of the diverse make-up of a particular workplace, so long as it is reasonable and not brought about through, for example,
prejudice. In sharp contrast, Australia already has a substantial body of labor law regula214. KENNEDY, spra note 57; MALIN, supra note 52.

215. In re Loty & Holloway & Australian Workers' Union [1971] AR 95, 95 (Austl.) ("The rights and duties
of a union to act fairly and considerately towards its own permanent employees are identical with those
applying to any other employer.").
216. Id. at 99.
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tion on negotiation, such as the Better Off Overall Test (the "BOOT"), whereby Fair
Work actually assesses an agreement for fairness.217 For example, U.S. sweetheart deals
(where a unionist receives kickbacks from an employer for agreeing to workplace terms
which are not as favorable as they could be for workers), are less likely to occur in Australia because the BOOT gives the regulator (Fair Work Australia) a role in checking, vetting, and approving the actual content of a bargain, so that it is not unduly
disadvantageous to workers. Likewise, Australia already has laws governing election of
union officers-although the evidence before the Royal Commission shows the existence
of slush funds that may give incumbents an unfair advantage in those elections.
One interesting use to which a duty of fair representation may be developed in Australia
is in the area of individual flexibility agreements. Like enterprise unions, individual flexibility agreements are on the statute books, but they are few and far between. 218 Perhaps a
duty of fair representation (or at least an acknowledgement of the concept in a law reform
process) could be one mechanism through which unions can retain a role as effective bargaining agents for the many while giving individuals more of a voice. So, for instance, a
worker with few family commitments and no children might prefer more salary and working hours to someone with a family. If the relevant workplace was largely filled with
workers who were parents of young children, the latter could be covered by the agreement
2 19
while the former may seek an individual flexibility agreement.
It is important to be fair when examining the conduct of unions and employers. When
Australian law had a capacity to settle Australian Workplace Agreements, or AWAs, there
was little evidence these were ever actually negotiated effectively between individuals
rather than being boiler plate.220 Moreover, the legal definition of duress was so limited
that take-it-or-leave-it agreements were often offered to new staff.221 If unionists pursue
bargaining with a greater capacity for individual voices to be heard, then that mantra of
individuality should also apply to employers.

D.

FIDUCIARY DUTIES AND STATUTORY DUTIES

There are already fiduciary and statutory duties in Australian law, as discussed in the
opening pages of this article.222 One crucial issue is whether these should be broadened to
include non-financial functions of unionists. As noted earlier, this principle is included in
United States law.223 Such an approach would bring the regulation of union leaders into
line with company directors.
217. Fair Work Act 2009, s 190.
218. See, e.g., Cole Latimer, The Fight We Had to Have, AUSTRALIAN MINING (July 4, 2012), http://www
.miningaustralia.com.au/features/the-fight-we-had-to-have-the-bma-battle-in-the-bow (last viewed Sept. 24,
2015) (describing one such dispute involving their limited availability as well as limitations on non-union
bargaining is the BMA Dispute in the Bowen Basin in 2012).
219. Some American employers offer "cafeteria plans" under which workers can choose a variety of benefits.
220. Louise W. Floyd, Glass Houses and Rock Solid Guarantees: A Legal Analysis of the Commonwealth
"No Disadvantage" Test (206) (unpublished Ph.D. thesis, University of Sydney) (on file with author).
221. For a discussion of the common law definition of duress, see id. at chs. 7-8.
222. See discussion supra Section I.B.
223. See LABOR UNION LAW AND REGULATION, spra note 166, at 137-179 (describing the American statutory regime for fiduciary duties within a union). See also 1 HEYDON, supra note 24, at 48 et seq.

SUMMER 2015

PUBLISHED IN COOPERATION WITH
SMU DEDMAN SCHOOL OF LAW

THE INTERNATIONAL LAWYER
A TRIANNUAL PUBLICATION OF THE ABA/SECTION OF INTERNATIONAL LAW
46

THE INTERNATIONAL LAWYER

The subsequent issue is that Australian duties are often owed to the entity-the
union-rather than the individual member. Again, the American position is noteworthy
as it portends to a duty to members, as well as the entity of the union. 224 Pursuant to the
statute, as previously stated, members may be able to bring an action against the union for
a fiduciary breach by a union leader (where they are doing so to protect union assets). 225
That is interesting, as Australian corporate law duties are owed by the director to the
corporation, not the company member. When one considers the fiduciary duty of directors to act in the best interests of the company, there is debate about how those interests
should be determined: 22 6 Are they financial or not? To what extent do they take into
account the position of all members? There is, in Australian corporate law, a capacity for
individuals to sue on behalf of the company when the wrongdoers are in control of the
company. 227 But actions are difficult for individuals to take, and they are directed especially at taking action to protect the company (they do not ensure the individual can succeed in obtaining something they want as an individual).

IV.

Conclusion

This article has discussed the ramifications of the TURC Interim Report in regards to
the duties of trade union officials. The guidance practitioners can take away already is
that lawyers should:
* Revise with their union clients what the statutory and fiduciary duties actually are so
that union leaders are acutely aware of them and act upon them;
* Ensure union executives are aware of any related entities that are being run by union
leaders and the uses to which the funds of those entities are being put. If necessary,
union leaders should complete a questionnaire or declaration on the topic (which
they sign);
* Pay attention to their own conduct in advising union clients-are they too close to
the client? Have they kept adequate records of the work performed? Have they
diligently researched all the law applicable to the issues on which they are advising or
have they tended to tell a client what that client may wish to hear? All these points
228
were made in the context of dissecting the conduct of lawyers for trade unions.
The subject area is ripe for reform. In considering that reform, it is useful to consider
an American perspective (in particular, the Rackets Committee and the work of Robert
Kennedy, John F Kennedy, and Senator McClellan, who led the committee). Taking U.S.
developments into account and, importantly, taking into account the legal and cultural
differences between Australia and the United States, some options law reformers may wish
to analyze include:
224. See 29 U.S.C. § 501.
225. LABOR UNION LAW AND REGULATION, supra note 166, at 144.
226. See, e.g., Shelley Marshall & Ian Ramsay, Stakeholders andDirectors'Duties: Law, Theory, and Evidence, 35
U.N.S.W.LJ. 291 (2012) (describing recent Australian cases involving differing views on the director's fiduciary duty).
227. See Corporations Act 2001, s 232; see also P. LIPTON & A. HERZBERG, UNDERSTANDING COMPANY
LAw, Ch. 14 (6th ed. 1995).
228. See 1 HEYDON, spra note 24, at Cth., Royal Commission into Trade Union Governance and Corruption, Interim Report (2014) vol 1, pt. 3 (Austl.) (describing a case study regarding behavior of a union's
counsel).
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* Splitting the Fair Work Commission so that its trade union regulatory function is
held by a separate regulator. Consideration should also be given to the structure of
unions and whether unions can take on a more nuanced form that has a closer connection to particular workplaces.
* Whether a labor bill of rights is desirable in Australia, who would represent workers
under a bill, and the effect a bill might have on the effective operation of unions.
Perhaps a strong regulator could act as gatekeeper to guard against vexatious claims.
* A duty of fair representation might also be noteworthy-not so much to cover the
bargaining process, which is already heavily regulated in Australia, but rather to encourage the making of individual flexibility agreements-which currently seem to
exist on the statute books but seldom in reality.
* Fiduciary and statutory duties might also be reviewed to determine whether they
could benefit the worker (not simply the union) and also apply to more of the activities of union leaders than simply financial matters. Here, consideration could be
given to potential derivative actions.
In making these suggestions and raising these areas for discussion and debate, this article has been focused particularly on the position of the individual union member or
worker within the union. To cite the words of an old American court opinion:
Unions exist . .. [to] improve the lot of the working members-to increase the wages,
dignity and status of the man at the machine, the woman at the counter or bench, the
unskilled who labor with their hands. It is the ultimate goal of legitimate unionism to
gain for the worker every lawful advantage to be gained from an employer. When
any union fails in that purpose it no longer has reason to exist. And, of more importance, when an officer of a union, at any level, devotes his energies and the members'
money to retaining his power and profit rather than performing this elemental duty,
229
he must forfeit his right to office.
The Australian Trade Union Royal Commission has been criticized by some as either a
witch hunt or a forum in which people can effect pay back. 230 The present authors reject
those criticisms. As the U.S. experience showed, trade union reform, although politically
charged, can be pursued by Democrats, Republicans, or anyone with an interest in giving
working people an effective union voice. Far from there being evidence of bias in the
work of the Australian Royal Commission, the law reform debate it has triggered could
facilitate much needed reform to a union system which may (in some quarters) be placing
too much importance on the careers of union leaders rather than the vulnerable workers
23
they should represent. 1
229. Crocker v. Weil, 227 Or. 260, 275 (1961) as cited in Labor Union Law and Regulation 137.
230. See Eoin Blackwell, Union Labels Inquiry a Witch-Hunt, THE AUSTRALIAN (Apr. 9, 2014, 5:37 PM),
http://www.theaustralian.com.au/news/latest-news/union-inquiry-to-begin-in-sydney/story-fn3dxiwe-12268
78496314.
231. It should be noted that a number of the trade unions subject to The Royal Commission made an
application to declare Commissioner Heydon "apparently biased" (argued before the Commission on Aug.
21, 2015). This application was rejected as unproven. Interestingly, the application did not relate to anything
the Commissioner had done in managing the Royal Commission; nor did it relate to anything he had written
in his 1700 page interim report. Instead the assertion was that Commissioner Heydon appeared biased because he accepted an invitation to give the 2015 Sir Garfield Barwick Address, which was nominally organized
by the Liberal Party (which is the political enemy of the Australian Labor Party and the unions). The evi-
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From an American perspective, this article underscores the legacy of the Kennedys and
the impact one of America's most celebrated families has had and continues to have
throughout the common law world.

dence clearly showed, however, that all members of the New South Wales Bar were invited regardless of their
political beliefs; the subject matter of the address related to the operation of the High Court of Australia (and
therefore the topic was intrinsically non-political); and the evening would in essence be a gathering of people
from all sides of politics who simply wanted to celebrate the life of the longest serving of Australia's Chief
Justices. The judgment in this matter was handed down on 31 August 2015.
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